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1 illiam en ejus uo, i in feudo. And immediately after the Clauſs 
of Confirmation, is added a Clauſe of Novodamus, in theſe 
Words : Noveritis nos de novo dediſſe, conceſſiſſe, diſpoſuiſſe, et per 
ar praſenti carta mea vendidiſſe, nec non dare, &c. prefato Ma- 
giſtro Joanni Il. illiamſol in x vitali redditu, et Facobo Williamſon ejus 
filto in feudo, hereditarie et ir ier, totas et integras pra- 
dict. quinque acrar. And the Charter concludes with a Precept 
of Seiſin in favour of the ſaid Mr John the Father in Liferent, 

and his eldeſt Son James in Fee. 

Upon this erroneous Charter Infefrment was ſoon after taken, 
and the Inſtrument bears Delivery of Seiſin to the faid Mr Fohn 
Williamſon, and his Son Fames, perſonally ; and the Father is 
therein ſaid to take Inſtruments for himſelf and his ſaid Son. 

Such was the Charter and Seiſin expede upon the foreſaid Diſ- 


ſition: But as the ſame were abſolutely erroneous, ſo Mr Wil- 


liamſon the Father ſeems r@have been totally ignorant of their 
Import; for from that Time, down to the 1735, when his 
Son James died, he continued to poſſeſs the Subject, not as a 
Liferenter, but pleno jure, as abſolute Fiar ; and in that Cha- 
rafter granted Infeftments of Annualrent out of the ſame ; par- 
ticularly one to Thomas Tait, on. an heritable Bond for 550 
Merks; and alſo performed all other Acts and Deeds peculiar to 
a Proprietor. So long as his Son James lived, it ſeems he had 


no Occaſion to diſcover the Injuſtice done him by the Superior's 


Charter; but upon Famers Death, this Purſuer, Fohn Grieve, 
a perſonal Creditor of his, gave the old Man to underſtand, 
that, by the Tenor of the ſaid Charter and Infeftment, which 
he ſaw in the Record, the Fee of the Subject had been veſted 
in his ſaid Son James, and his own Right reſtrited to a Liferent. 

Mr Williamſon was juſtly ſurpriſed at this Conſtruction of the 
Charter and Seiſin, which was new to him, as thereby the 


Rights he had granted to his own onerous Creditors, his future 


Power over the Subject, and the Courſe of Succeſſion and Re- 
turn to the Family of Cardrona, were all equally endanger- 
ed. He was however adviſed, that the Charter and Seiſin Ba- 
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on which they proceeded, were void and null, and that the 
erſonal Right to the Fee {till remained in himſelf. On this 
Ground (James having died without Iſſue) he executed a Dif- Mar. 29. 1736. 
oſition of the ſaid Subject in favour of the preſent Defender 
John Williamſon, his ſecond Son, reſerving his own Liferent, 
and containing a Subſtitution and Return in preciſe Conformity 
to Cardrona's Diſpoſition, to which, with its unexecuted Pro- 
curatory and Precept, he thereby aſſigned the Defender; and 
ſoon after granting this Diſpoſition, Mr Williamſon infeft him- May 8. 1736. 
ſelf upon the ſaid Precept in his own Right from Cardrond. 
About the ſame time the Purſuer Fohn Grieve, who was 
Creditor to the deceaſed James Williamſon, by three Bills, to 
the Extent of about L. 80 Sterling, raiſed a Proceſs againſt the 
Defender as repreſenting his ſaid deceaſed Brother; and upon his 
Renunciation obtained Decreet, cognitionis cauſa, in this Court. 
Mr Grieve thereupon brought an Adjudication of the ſaid five 
Acres, as being in hereditate jacente of James Williamſon. In 
this Proceſs Compearance was made for Mr Fohn Williamſon the 
Father, who objected, That his Son James did not die in the Fee 
of the Lands, as the Charter and Seiſin in his favour were erro- 
neous : But as Adjudications are always pronounced ſalvo jure 


cujuſlitet, the Purſuer accordingly obtained Decreet, and Mr July:3. 1736. 


IWilliamſon was left to propone his Defences contra executionem. 
The Defender's Father immediately thereafter raiſed a Re- 
duction of the foreſaid Charter and Infeftment againſt the Earl 
of Traquair upon the above-mentioned Ground, of its having 
been granted diſconform to Cardrona's Diſpoſition, without any 
proper Warrant or Authority; and accordingly obtained your jan. 18.1737. 
Lordſhips Decreet reducing the ſame. 
The faid Mr fohn Williamſon lived two or three Years after 
obtaining this Reduction, and upon his Death was ſucceeded 
in the Poſſeſſion by the Defender, his Heir and Diſponee, 


who met with no Diſturbance, till of late that Fobhn Grieve 


thought fit to call him and his Tenants in a Proceſs of Mails and 
Duties, which came in Courſe before the Lord Fuſtice-Clerk 


Ordinary. In this Proceſs the Defender compeared, _ pro: | 
uce 
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duced Cardrona's Diſpoſition, and his Father's Infefrment there. 
on, the Diſpoſicion granted by his Father ro him, and the De- 
- creet of Reduction above mentioned, which he contended were 
ſufficient to exclude the Purſuer: And the Cauſe being heard, 
and full Minutes prepared, his Lordſhip, on the 5th of July 
laſt, was pleaſed to make Aviſandum therewith to the Lords, and 
appoint Parties to give in Informations. 

In obedience to that Appointment, this Information is now 
humbly offered upon the Part of the Defender. And although the 
only Point in the Cauſe ſeems to be, Whether or not the Char- 
ter granted by the Earl of Traquair, with the Infeftment upon 
it, was ſufficient to denude Mr John Williamſon of his Right to 
the Fee of theſe Acres, and effectually veſt the ſame in the Per- 
ſon of his eldeſt Son Fames? yet, as the Purſuer has, in the Mi- 
nutes, branched out his Argument under ſeveral Heads, and 
may poſſibly do the ſame in his Information, the Defender ſhall 
beg Leave to offer his Defences, by way of Anſwers to thoſe 
Heads of the Purſuer's Plea. | | 

In order to prove, that the Defender's Titles are not ſufficient 
to exclude or bar this Action of Mails and Duties, the Purſuer 
has argued, 190, That the above-mentioned Decreet of Re- 
- duction, obtained by the Defender's Father, cannot avail the 
Defender, in reſpect no Repreſentative of the ſaid James I il- 
liamſon, his elder Brother, was called in that Proceſs. 246, 
That as the ſaid James Williamſon ſtood upon Record infeft in 
the Fee, the Purſuer was in bona fide to contract with him; and 
therefore cannot be prejudiced by any ſubſequent Reduction of 
his Debtor's Right. 31io, That the Charter containing a No- 
vodamus of the Fee to Fames Williamſon, did, with the Seifin 
upon it, make a proper and legal feudal Inveſtiture, ſafficient 
to veſt the Property in the ſaid James. 470, That, ſuppoſing 
the Charter had not contained a Novodamus, yet it was ſuffi- 
cient to veſt the Fee in James, by Confirmation; ſeeing, by the 
Terms of Cardrona's Diſpoſition, no more than a Liferent was 
given to John the Father. And, /aſily, That ſuppoſing the 

Charter liable to Objection, as diſconform to the Diſpoſition, 


yet 


— —— IA. os — — we 0 OR Oe 


— hen. eo i — — — 2.) 


<—Y A 


( $99 

yet ſuch Objection was only competent to the ſaid 70% William: 
on the Father, who homologated the Alteration, by accepting 
of the Charter, and by taking Infeftment upon it propriis ma- 
nibus, which ſupplied the Want of any Diſpoſition or Reſigna- 
tion to that Effect. 

As to the firſt of theſe Points, which regards the Decreet of 
Reduction, the Defender humbly apprehends, that that Decreet 
was taken againſt the only Defender that could be properly called, 
namely, the Earl of Traquair, who was the Granter of the er- 
roneous Charter. As to James Williamſon's Repreſentatives, 
your Lordſhips have heard, that he died without Iſſue, and the 
preſent Defender, who was his next Brother, and immediate 
Repreſentative, had renounced to be Heir to him in this Pur- 
ſuer's Proceſs of Conſtitution. If, therefore, any Objection lies 
on that Account, it could only be competent to this Defender 
himſelf; and is us tertii to the Purſuer, who does not pretend 
to be any Repreſentative of Fames Williamſon, and certainly is 
not intitled to aſſume a Right belonging to the Defender, and 
plead it againſt him. The Decreet of Reduction, therefore, 
falls to be ſuſtained in hoc ſtatu, as ſufficient to exclude the Pur- 
ſuer's Action, until it is properly reduced. And, at any rate, 
the ſetting it aſide could have no other Effect, than to make 
Way for the Conſideration of the other Points in the Cauſe; 
which the Defender ſhall proceed to treat, in the ſame Manner 
as if that Decreet of Reduction were now turned into a Libel. 
And fo as to the ſecond Point, namely, * That the Purſuer 


cannot be affected by any Reduction of his Debtor's Right, 


« ſeeing he contracted with him upon the Faith of the Re- 
« cord; it ſeems to admit of an eaſy Anſwer. Ir is a ra- 
tional and well-eſtabliſned Rule, That reſoluto jure dantis, reſot- 
vitur jus accipientis. James Williamſon could communicate no 
better Right to another than he had himſelf : And to ſuppole the 
contrary, would be equally abſurd and dangerous. It is true, 
2 Right flowing a non domino may be confirmed by Preſcrip- 
tion. But that is not N in this Caſe. James MWilliam- 
fon, 


(fs ) 
on, though infeft, never was in poſſeſſion : And, were the Purſuer's 
Doctrine Law, the Conſequences would be fatal. A Man who 
had no Colour of Right ro a Subject, might give a Diſpoſition 
to another, who might be thereupon infeft, without even the 
Knowledge of the true Proprietor ; and upon this Principle, 
ſuch true Proprietor might be burdened with all the Contractions 
and Deeds of the pretended Diſponee. Nor does the Cafe of 
the Lady Phiſgil, which has been cited by the Purſuer, at all 
apply here. Phiſgil was not only infeft, but in Poſſeſſion of 
rhe Eſtate, unchallenged, at the Time of his infefting his Lady 
upon it, for Security of her Jointure. The Lady contracted 
upon the Faith of his being Proprietor of that Eſtate of which 
ſhe ſaw him poſſeſſed ; and her Infefrment created a real nexus 
or Lien upon the Subject, for the moſt onerous Cauſe. On 
the other hand, Fames Williamſon, it is agreed, never was in 
Poſſeſſion, and the Purſuer received no Infeftment, or real Secu- 
rity, from him. The Purſuer was no more than a perſonal Cre- 
ditor at James Williamſon's Death; and having then adjudged 
the Lands as in hereditate jacente of him, that Adjudication 
could only carry ſuch Right as James had in his Perſon; and 
conſequently, in the Event of its appearing that he had no In- 
tereſt or Right in the Subject, the Purſuer's Claim falls to the 
Ground. 
3tio, With reſpect to the Charter, © as containing a Novo- 
* damus or original Grant, and ſo, with the Seiſin upon it, 
« ſufficiently veſting the Property in James Williamſon ;” that 
Clauſe of Novodamus is, to the contrary, an intrinſic Nullity of 
the Right, as being altogether unwarrantable. That a Supe- 
rior can, by ſuch a Clauſe, enlarge the Right of the Vaſſal, is 
admitted: But it is certain, that he can only do ſo, by giving 
him a new Grant of a Right or Subject that then appertained 
to the Granter. The plenum dominium indeed is originally in 
the Superior, and the dominium utile is derived by the Vaſſal 
from him : But it is believed, it never was before alledged, that 
a Superior could, by an arbitrary Act of his, deprive his Vaſſal 
of the Right he had once effectually conferred upon him, and 
| transfer 
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transfer it to another, without ſuch Vaſſa ls incurring any Irri- | 
tancy or Forfeiture whatſoever. Where the Vaſſal refigns in the 
Superior's Hands in favorem, the plenum dominium is again veſted 
in the Superior. Bur ſtill he is obliged to renew the Inveſtiture 
in preciſe Conformity to the Will of the Vaſſal reſigning. Sup- 
ole, then, Cardrona had reſigned in Lord Traquair's Hands, in 
the Terms of his Diſpoſition, it could not be maintained, that 
Lord Traquair was thereupon at Liberty to give the new Inveſti- 
ture in different Terms, or to ſuch Perſon as he thought fir, in 
oppoſition to the Reſignation made. Here the Caſe is till 
ſtronger ; for no Reſignation whatever was made; but while the 
Fee was yet full, the Superior jrook upon him to give away 
what he had no Power over, namely, the Property of the Lands, 
to James Williamſon, who had not even an unexecuted Procura- 
tory in his favour. It is evident, therefore, as any thing can be, 
that both the Confirmation and Novodamus of the Fee to the 
Son Fames nominatim, in prejudice of the Father, was totally 
null and ineffectual. i 
0, As to the Purſuer's Interpretation of the Charter in con- 
formity to Cardrona's Diſpoſition, it is evidently untenible. The 
Diſpoſition is granted 2% John Williamſon, and the Heirs-male of 
his Body, without Mention of Liferent or Fee in the one or the 
other. That being ſo, it is believed no Example can be conde- 
ſcended on in the Law of Scotland, where ſuch a Grant was found 
to deviſe the Fee to the Iſſue of the Grantee, and the Liferent 
only to him, agreeable to the Terms of this Charter. That a 
Fee cannot be in pendenti, is an eſtabliſhed Rule; and it is alſo 
certain, that where the abſolute Property of an heritable Sub- 
ject is intended to be conveyed to any Perſon, it can be given 
in no other Way than in the Terms of this Diſpoſition, zo rhe 
Grantee and his Heirs. The additional Word Male is only de- 
ſignative of the Order of Succeſſion ; but the full Right of Fee 


is in the Grantee alone. The Purfuer finds himſelf ſo much 


pinched on this Argument, that he is obliged to alledge, that 
in this Caſe John I/illiamſon was only a fiduciary Fiar till the 


Exiſtence of his male Iſſue, and that then the Fee reſolved up- 
on 


| EY ) 
on ſuch Iſſue. But this ſcarcely merits an Anſwer : For had 
| ſuch a Deſtination been intended, it would certainly have been 
expreſſed, as John Williamſon's Iſſue-male were exiſting long be- 
fore the Date of the Diſpoſition. At any rate, the Words of 
the Diſpoſition, as already ſhown, can bear no ſuch Conſtruc- 
tion. Even in the Caſe of Marriage-ſettlements, which are the 
molt favourable in regard to the Heirs, if a Subject is deviſed to 
the Huſband and the Heirs of the Marriage, the Huſband is 
{till the Fiar, and the Children have no more than a ſpes ſucce/- 


ſonig in-the Event of his Deceaſe, and then are obliged to take 


up the Right by a Service as Heir to him. Ir is plain therefore 
as any thing can be, that, by Cardrona's Diſpoſition, the Fee of 
the Subject was granted to Fohn Williamſon; and conſequently 
the Charter confirming, or de novo granting the Inveſtiture to 
him only in Liferent, and to his Son James nominatim in Fee, 
was unwarrantable, as altogether diſconform to the Diſpoſition. 

The Defender now comes to conſider the only Point that 
ſeems to be material in the Cauſe, namely, How far the erro- 
neous Charter granted by Lord Traquair was or was not homo- 
logated by Fohn Williamſon's accepting thereof, and taking Sei- 

ſin upon it propriis manibus; fo that neither he, nor any of his 
Heirs called under Cardona's Diſpoſition, could quarrel or reduce 
the ſame. - 

And, on this Head, the Defender muſt firſt obſerve, that he 
humbly apprehends there is no legal Evidence of the pretended 
Homologation. John Williamſon's accepting of the Charter is 
no otherwiſe proved than by the Inſtrument of Seiſin, which 
bears his being preſent, and receiving Inſeftment for himſelf and 
Son. This alone your Lordſhips have in all Caſes refuſed to 
ſuſtain as legal Evidence. The Inſtrument of Seiſin is no more 
than the Aſſertion of a Notary, which cannot now be ſupport- 
ed by the Teſtimony or Oaths of either the Notary or Witne{- 
ſes. It is indeed eaſy to ſee into what Inconveniencies People 
might be led, if the Aſſertions or erw. of Notaries, pro- 
duced at diſtant Periods, were to 


eſt of Parties in Land- rights. 
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As the Seiſin therefore cannot ſupport the Charter, ſo neither 


does the Charter ſtrengthen the Seifin, Your Lordſhips will 
conſider, that James Williamſon the Son was of Age, or nearly 
ſo, at the Time this erroneous Charter was granted; conſe- 
quently it may have been obtained by him without his Father's 
Knowledge, or granted by the Superior from Motives unknown 
to the Father. There is no Evidence, that either the Charter 
or Seiſin were in the Father's Cuſtody from their Date down to 
the 1735, when the Son died. Neither is there the ſmalleſt 
Reaſon to imagine, that the Father firſt thought of aſſumin 

the Fee, when he found his Son had burdened it by the Con- 
traction of Debt. Your Lordſhips have heard, and it is admit- 
ted, that the Father, during the whole Years from the Date of 
the Charter down to his Son's Death, acted, not as a Liferenter, 
but as an abſolute Fiar of the Subject, by granting heritable 
Bonds and Infeftments upon it, and exerciſing every other Act 
of Property. It therefore cannot be Matter of Doubt, that he 
did not conſider either the Charter or Infeftment as giving more 


than a ſpes ſucceſſionis to his Son, agreeable to the Diſpoſition : 


And no ſooner did he diſcover the contrary, but he gave the 
ſtrongeſt Teſtimony of his repudiating theſe erroneous Rights, 
by taking a new Infeftment on the Precept in Cardrona's Diſpo- 


ſition, and obtaining a Decreet in this Court, reducing the ſaid ' 


Charter, and Seiſin upon it. 

The Purſuer has in this Cauſe cited the Deciſion, Cubicſon 
contra Cubieſon, December 30. 1724. But when that Caſe is 
duly conſidered, it will be found to be no wiſe applicable to the 
preſent. The Defender ſhall candidly ſtate it, as reſumed in 


an Information drawn by a very learned and eminent Lawyer 


(now a chief Judge) on the Part of the Lord Hope, in the Caulc 
betwixt him and the Marquis of Annandale. 

John Cubieſon of Cullincuch purchaſed from Sir William Gor- 
<« don of Afton a Parcel of Lands 79 be held of him, which the Su- 


* perior diſponed to him, his Heirs and Alſignees whatſomever ; 
„ and the Diſpoſition had an Obligement ingroſſed to deliver a 


«© Charter, containing a Precept of Seiſin to him and his fore- 
C ſaids. 
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« ſaids. The ſaid 70%. Cubieſon afterwards took a Charter 


from the Superior to himſelf in Liferent, and his fecond Son 
« in Fee; whereupon Infeftment was taken; and, at ſome Di- 
« ſtance of Time, thinking fit to purſue a Reduction of this 
« Charter and Seiſin, he urged as a Reaſon of Reduction, That, 
„ by the original Diſpoſition, he was Fiar of the Eſtate, and 
the Charter granted by the Superior had no Warrant. It 


« was anſwered for the Son, That in the Seiſin the Father is 


** narrated to have received the Symbols of Infeftment, as At- 


7 


* rorney for the Son. adj, That in a Bond granted by the 
« Father, the Son was deſigned by the Lands contained in the 


« Charter. And the Lords, upon a Report, found, That the 


«© Charter and Seiſin, without any Warrant, joined with the 
* Circumſtances above mentioned, were ſufficient to eſtabliſh the 


„Fee in the Son.“ 
The obvious Diſtinctions betwixt this Caſe of Cubicſon, and 


the preſent, will readily occur to your Lordſhips. For, firſt, 


Your Lordſhips will obſerve, that the real Right of the Lands 


was truly in the Superior's Perſon at granting the Charter to 
Cubicſon ; which was not the Caſe with reſpect to Lord Traquair. 

2dly, No ſuch Circumſtance as that of the Bond granted by 
the Father in Cubieſon's Caſe, occurs in this: And, to the con- 


trary, your Lordſhips ſee the Father all along ated as Fiar, 


withour acknowledging the Son in that Charadter. And, 3dly, 
The Preſumption ariſing from the Aſſertion of the Norary i in the 


Seiſin, was, in Cubieſon's Caſe, confirmed into the moſt poſitive - 


Evidence, by the Father's Admiſſion of the Fact: For your 
Lordfhips ſee, that although his taking Seiſin propriis manibus 
was averred by the Son as a Defence againſt the Action brought 
by him the Father; yer neither in the above accurate State of 
the Caſe, nor in that given by Mr Eagar in his Collections, 


does it appear, that the Father diſputed what was ſo aſſerted: 


Whereas, in this Caſe, the Defender does abſclutely deny, as 
his Father did before him, what is aſſerted in the Inſtrument, 


and calls upon the Purſuer to ſupport the fame by legal Evi- 


dence, if any ſuch he has. 
Theſe 


— 
Theſe Obſervations, it is hoped, will ſufficiently diſtinguiſh 
this ſingle Cale of Crbic/on's from the one in hand. And, con- 
ſidering the preſent Caſe abſtractly, there ſeems no good Ground, 
or legal Evidence, for the Purſuer to maintain, that the De- 
fender's Father, in any reſpect, accepted of or homologated 
the erroneous Charter. And, on the contrary, it is pro- 
ved, that he repudiated and reduced it as ſoon as its Import 
was known to him. 
But further, ſuppoſing what is ſet forth in the Seiſin to be 
thereby fully proved, and, conſequently, Fohn Williamſon's Ac- 
ceptance of the Charter inſtructed ; yer the Defender is advi- 
{ed, that the ſaid Charter and Seiſin could not be thereby vali- 
dated, ſo as to bar the ſaid Fohn Williamſon, much leſs any of 
the Heirs of Proviſion, from challenging and reducing the ſame. 
The Tranſmiſſion of Land-rights does, in all Caſes, require a 
| proper and preciſe Form of Writing, for giving it Validity. 
; This is ſo ſtrongly eſtabliſhed in Law, that it needs no Autho- 
J rities to illuſtrate it. Even Writs that would transfer Move- 
» WK ibles, ſuch as Miſſives, Minutes, Oc. have not the Effect to 

transfer heritable Subjects, although they clearly demonſtrate 


f the Granter's Intention to make ſuch Tranſmiſſion. If 
Writs, then, without the proper Forms, do not ſuffice, how is 
% it poſſible to maintain, that ſimple Acts, ſuch as thoſe conde- 
* ſcended on, which at beſt can only prove an Intention, or ra- 


0 ther Approbation, ſhould have a ſtronger Effet ? This Seiſin 
e Iss not ſubſcribed by Jo Williamſon; neither is it ſupported 
ir by any Deed or Writ whatever under his Hand: Nor did e- 
15 ver Poſſeſſion in the Perſon of the Son follow upon this erro- 
IL neous Charter and Infefrment. The Rule of the Roman Law, | 
Ff | therefore, applies here: Traditionibus et uſu-capionibus, non nudis L. 20. C. de 
s, | padis, dominia rerum transferuntur. In fine, it is apprehended, Paci. 
: nothing leſs than an Aſſignation under John Williamſon's Hand, 
1 conveying the Procuratory from Cardrona, and Reſignation 
t, | thereon, could have the Effect of authoriſing that Charter, ſo 
i- | as to ſupport the Plea of the Purſuer upon it. 6 
The Defender is adviſed, that the Forms of transferring Pro- 


ſe | N * 
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perty by the Feudal Law are fixed and eſtabliſhed upon the 
Principles of Reaſon and public Utility; and that what is effen- 
tially requiſite, cannot be ſupplied by Implication, or even by 
equivalent Acts. Thus nothing is more clear than that, after a 
Superior has given one complete Inveſtiture, he cannot, to any 
Effect, give another of the ſame Subject, even to the fame Per- 
{on, much leſs to a different Perſon, without having the Fee re- 
placed in his Hands by a Reſignation : And in the Cale of baſe 
Infeftment granted by the Vaſſal, he can only ratify them in 


preciſe Conformity to the Deed of the Vaſſal, as the very Word 


Confirmation implies. 

To apply theſe Rules to the preſent Caſe : Here the Fee, it 
is agreed, was once completely veſted in Cardrona. He grant- 
ed a Diſpoſition, with a Procuratory and Precept, in favour of 
Jom Williamſon, and his Heirs-male. The Procuratory, it is 
admitted, never was executed ; and, conſequently, Lord Tra- 
quair could grant no Charter of Reſignation to Fohn Williamſon, 
or any other whom he had appointed. Neither could his 
Lordſhip convey the Fee to any Perſon whatever by a Claule of 
Novodamus, ſeeing the Fee, or dominium utile, was not then in 


him. Nor was his Confirmation better founded. As Cardro- 


24's Diſpoſition and Precept was a mere perſonal Right, uncom- 


pleted by Iufeftment when this Charter was granted; it is ſub- 


mitted, if the Confirmation of it was not premature, and inept, 
or at leaſt its Effect ſuſpended, till the Precept granted by Car- 
drona was properly executed; which was not done till after 
James Williamſon's Deceaſe, in the 1736. And even ſuppoſing 
that Infeftment had been taken on Cardrona's Diſpoſition, ante- 
cedent to the Charter ; yer the Confirmation could be warrant- 
ed no further than it applied, and was agreeable to the preciſe 
Terms of ſuch Infeftment; and therefore, as it deviated from 
it, in giving the Fee to the Son in place of the Father, in ſo 
far it was ultra vires of the Superior, and conſequently void and 
null. 

Again, your Lordſhips will be pleaſed to attend to another 


Specialty in this Charter, viz, that it not only contains an erro- 
| neous 


1 2 . 


— 
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neous Confirmation, but a Precept of Seiſin, if poſſible, ſtill 
more erroneous, as no Charter of Confirmation ever does, or 
can contain any ſuch Precept. This Precept, therefore, can 
only be applicable to the Novodamus in the Charter. And as 
that Novodamus is proved to have been ultra vires of the Su 
rior, and altogether unwarrantable ; it follows, by the moſt 
obvious Reaſoning, that the Seifin taken thereupon was equally 
void and null; and that no Acceſſion of John J/, illiamſon's to 
that Seiſin, not even his Subſcription, had it been affixed to it, 
could have validated ſuch a Right, ſeeing the real Right of Fee 
{till remained in Cardrona, and was never taken out of his Per- 
fon till 7% Williamſon took Infeftment on the Precept contain- 
ed in his Diſpoſition, anno 1736. 

And what is laſt obſerved ſufficiently diſtinguithes this Caſe 
from that of Cabieſon. For there the real Right of Property was 
truly in the Superior at the Time of his granting the Charter 
complained of. He had indeed granted a Diſpoſition in diffe- 
rent Terms, prior to the Charter ; but that Diſpoſition remain- 
ed a perſonal Deed; and, conſequently, he could effectually 
grant a Charter diſconform thereto : And all that was compe- 
tent to the former Diſponee, was a perſonal Action againſt the 
Superior or Diſponer, for Implement of the firſt Right, or o- 
ther Reparation ; and which Action was barred, in that Caſe, 
by the Diſponee's Conſent ro, or Homologation of the Charter. 
On the other hand, your Lordſhips ſee the Earl of Traquair 
had no Right whatſoever to the Property in his Perſon, at exe- 
cuting this Charter; and, conſequently, it was equally null, as 
if ſuch a Right had been granted by a Perſon who was neither 
Superior nor Proprietor. That being ſo, it is plain, that no 
Conſent or Homologation, had any ſuch ever been given, on 
the Part of John Williamſon, could validate that Charter and 
Infeftment, ſeeing John Williamſon himſelf had then as little 
real Intereſt in the Property as the Superior; the entire real 
Right of the Property remaining in Cardrona, until ſuch Time 
as the Warrants granted by him for tranſmitting the Fee, were 


habilely carried into Execution. 
D The 


(= ) 


The Defender is unwilling to trouble your Lordſhips with ſxy- 
ing too much upon a Point that ſeems ſo clear. But as the Pur- 
ſuer relies much on Cubieſon's Caſe, he cannot forbear here quo- 
ting a Paſſage from the Information for the Marquis of Aunan— 
dale, in the Cauſe above mentioned. 'The Paper was drawn by 
the late Lord Preſident Dundas, whoſe Words, in regard to the 
Cafe of Cubieſon, are theſe. The Purſuers take notice of the 
«« Caſe of Cubieſon's; and the Anſwers to it are ſo obvious, that 
« we are ſurpriſed how it comes to be quoted. Here is juſt 
one of the Caſes where an original Charter, granted by a Su- 
„ perior, who is likewiſe Seller, is good without a previous 
« Warrant. The Charter to young Cubieſon was an original 
Charter eſtabliſhing a full Fee: And whatever was in Gordon 
« the Superior's Obligation, that might be innovated by the 
« Conſent of him and Cubieſon elder. Nothing hindered the 
« Father to take the Charter to the Son, if he pleaſed. Ac- 
« cordingly he did ſo. It appears, by his being the Perſon 
„ who took the Symbols as Attorney for the Son, he had ta- 
« ken the Charter in implement of Gordon's Obligation. And 
« this your Lordſhips found bound him. But this it could ne- 
« ver have done, if the Father had been infeft upon the Diſpoſi- 
& 7191,” Here is the Diſtinction which the Defender endea- 
yours to eſtabliſh. Cardrona was inteft, though Williamſon his 
Diſponee was not ſo: And therefore no Reſignation being made, 
nor new Infeftment expede by the Diſponee on the Precept of 
Seiſin, Lord Traquair had no Right in him, which he could 
validly convey, even with the Conſent of Fohn Williamſon. A 
Charter of Reſignation, it is manifeſt, he could not grant. A 
Confirmation of the perſonal Diſpoſition did not tranſmit the 
real Right; and likewiſe behoved to have been confined to the 
preciſe Terms of the perſonal. Right confirmed. And a Novo- 
damns, or original Grant, certainly could not be given, ſeeing 
the feudal Right of Property had never been returned into the 
Perſon of the Superior; nor even any Act or Deed. executed by 
the Vaſſal, that is to ſay, by Cardrona, authoriſing the Supe- 

rior 
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nor to give ſuch a Grant as that contained in the Charter in 
queſtion. | | 

The Defender apprehends he might ſafely reſt his Cauſe upon 
any one of the Points above ſtated. Bur as your Lordſhips arc 
to judge ſuper tota materia, he muſt beg Leave to ſubmit one 
other Argument to your Lordſhips Conſideration, 

The Diſpoſition granted by Cardrona limited the Succeſſion 
to the Heirs-male of 7% Williamſon, and failing of theſe Heirs, 
expreſsly provided 4 Return to the Diſponer and his Heirs, It 
appears from that Deed, that Fobn Williamſon paid Cardrona no 
valuable Conſideration for the fame ; conſequently the Clauſe 
of Return was a rational Stipulation, and was certainly highly 
onerous quoad the Diſponee ; ſeeing, under that Condition, he 
got the Grant of a Subject, to which otherwiſe he had no Right; 
and Cardrona had the ſtrongeſt Grounds for expecting, that this 
Return ſhould not be defeated by any Acts or Deeds of his Diſ- 
ponee, at leaſt gratuitous ones, ſuch as this pretended Tranſ- 
miſſion to James Williamſon, under which the Purſuer now 
claims. All Lawyers agree, that Clauſes of Return made for 
onerous Cauſes exclude gratuitous Alienations or Alterations, in 
prejudice of that Return ; and likewiſe, that ſuch Return gives 
every intermediate Heir an Intereſt to preſerve the Succeſſion, 
as well as the Perſon or Family to whom the Return 1s provi- 
ded. Therefore, ſuppoſing John Williamſon to have been ca- 
pacitated for rendering this erroneous Charter valid by Conſent 
or Homologation, and that he had approved or ratified it ac- 
cordingly; it nevertheleſs falls to be reduced or ſet aſide, in re- 
ſpect that it was not a ſimple præceptio hereditatis in favour of 
the eldeſt Son James, agreeable to Cardrona's Diſpoſition, but 
an Alienation of the Fee to him, inconſiſtent therewith : For 
the Fee was thereby veſted in James, his Heirs and Aſſignees, 
without any Remainder to the Defender, and the other Heirs- 
male of Fohn Williamſon, or Return to Cardrona, the original 
Granter of the Right, and the onerous Creditor in the ſaid Con- 
dition of Return. 


Upon 


1 
Upon the whole: The Defender humbly apprehends he has 
made it appear, 1, That the erroneous Right granted to 
ames Williamſon, having been properly reduced at the Inſtance 
of John his Father, cannot now be aſſumed by this Purſuer. 
240, That ſuppoſing that Reduction had not been obtained, or 
the Decreet were opened, ſtill, if the Right of James is now 
voided, the Claim of this Purſuer muſt fall with it. 3zio, That 
any Right given to James by Lord Traquair's Charter and the 
Seiſin upon it, was null and void, as diſconform to Cardrona's 
Diſpoſition. 470, That Fohn Williamſon never conſented to, or 
homologated the faid erroneous Charter; nor is the Inſtrument ! 
of Seiſin, ſuppoſing it probative of the Fact, ſufficient, per ſe, } 
to validate the Charter, and confirm the Inveſtiture of James, 
without a proper Deed ſubſcribed by John to that preciſe Effect. 
5:0, That ſuppoſing John Williamſon had given all the Conſent 
or Concurrence in his Power to the ſaid Charter and Inveſticure 
yet it was ultra vires, both of him and the Superior, to make 
ſuch a Right effectual, in the Way of Confirmation or Novo- 
damus, before Infeftment was taken in the Perſon of John upon 
Cardrona's Diſpoſition, ſeeing he could not otherwiſe alter the 
Deſtination of that Diſpoſition ; and the Superior, while the 
real Right ſtood in Cardrona, could neither confirm in James a 
Right which James then had not, nor de novo convey to him 2 
Right which the Superior himſelf did not hold. And, Jaſthy, 
That at any rate John Williamſon could not gratuitouſly make 
over the Fee to James and his Heirs, Oc. in prejudice of the 
Defender the next Heir of Proviſion, and of Cardrona, to whom 
the Return was finally ſtipulated. So, upon one or all of theſe 
Grounds, the Defender hopes your Lordſhips will have no Dif- 
ficulty in preferring him to the Mails and Duties of the Lands 
in queſtion. "9 
2 In reſpect whereof, &c. 5 
CE DAV. RAE. 


